THE

PUBLIC
DEFENDER
SERVICE

for the District of Columbia

CHAMPIONS OF LIBERTY

Fiscal Year 2013

Congressional Budget Justification

Avis E. Buchanan, Director

February 13, 2012




PUBLIC DEFENDER SERVICE
Fiscal Year 2013 Congressional Budget Justification

Legal Authority and Mission
Budget Request Summary
Fiscal Year 2013 Requirements
Program Descriptions
Legal Services
Legal Support Services
PDS Accomplishments
Performance
Collaborative Work
Advancing Criminal Law
Case Accomplishments
Training
Conclusion
Budget Displays
Appropriation Language

Organization Chart

Table of Contents

12
14
15
17
20
23
25
26
27
29

31



LEGAL AUTHORITY AND MISSION

The Public Defender Service for the District of Columbia (PDS) is a federally funded,
independent organization governed by an eleven-member Board of Trustees. Originally
operating as the Legal Aid Agency from 1960 to 1970, PDS was created in 1970 by a Federal
statute’ enacted to comply with a constitutional mandate to provide defense counsel to indigent
individuals.? The mission of PDS is to provide and promote quality legal representation to
indigent adults and children facing a loss of liberty in the District of Columbia justice system and
thereby protect society’s interest in the fair administration of justice.

A major portion of the work of the organization consists of representing individuals who are
charged in the District of Columbia’s local criminal justice system with committing criminal
acts. Also, PDS provides legal representation to people facing involuntary civil commitment in
the mental health system, as well as to many of the indigent children facing the most serious
charges in delinquency cases, including children who have special education needs due to
learning disabilities. PDS attorneys represent indigent clients in the majority of the most serious
adult felony cases filed in the Superior Court every year, nearly all individuals facing parole
revocation under the D.C. Code, and all D.C. defendants requiring “stand in” counsel
representation at Drug Court sanctions hearings. In addition, PDS provides technical assistance
to the local criminal justice system, training for panel and pro bono attorneys, and additional
legal services to indigent clients in accordance with PDS’s enabling statute.

In 1997, the Congress enacted the National Capital Revitalization and Self-Government
Improvement Act of 1997 (the Revitalization Act),® which relieved the District of Columbia of
certain “state-level” financial responsibilities and restructured a number of criminal justice
functions, including representation for indigent individuals. The Revitalization Act instituted a
process by which PDS submitted its budget to the Congress and received its appropriation as an
administrative transfer of Federal funds through the Court Services and Offender Supervision
Agency (CSOSA) appropriation. With the enactment of the Fiscal Year (FY) 2007 Appropriation
Act, PDS now receives a direct appropriation from the Congress. In accordance with its
enabling statute and the constitutional mandate it serves, PDS remains a fully independent
organization and does not fall under the administrative, program, or budget authority of any
Federal or local executive branch agency.

Since its creation, PDS has maintained a reputation in the District of Columbia criminal justice
system for exceptional advocacy. The strength of PDS has always been the quality of the legal
services that the organization delivers. Judges and prosecutors alike acknowledge and respect
the excellent advocacy of PDS’s attorneys, as do public defender agencies and criminal justice
bars across the nation.

! Pub. L. No. 91-358, Title 111, § 301 (1970); see also D.C. Code §§ 2-1601 — 1608 (2001).
2 Gideon v. Wainwright, 372 U.S. 335 (1963).
% Pub. L. No. 105-33, Title X (1997).
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PUBLIC DEFENDER SERVICE
BUDGET REQUEST SUMMARY

FY 2013 Summary of Changes

PDS 2013
Permanent Request
Positions FTE (% in 000s)

FY 2012 Budget 235 232 37,241

Adjustments to Base:

Pay Raises 0 0 1,658
General Pricing Level 0 0 192
Total, Adjustments 0 0 1,850
FY 2013 Base 235 232 39,091
Non-Recurring Expense 0 0 285
FY 2013 Request 235 232 39,376

FISCAL YEAR 2013 REQUIREMENTS

The Public Defender Service for the District of Columbia requests an operating budget of
$39,091,000 for Fiscal Year 2013. PDS also requests one-time funding of $285,000 for a sorely
needed new telephone system. The current system is not only at the end of its useful life but is
no longer supported by the manufacturer, which has sought bankruptcy protection in court. In
addition, PDS requests funding for five attorney positions: three Trial Division attorney
positions to allow PDS to return to the level of support it provided to adult clients in criminal
cases and two Juvenile Services Program positions to increase the level of representation PDS
offers to children committed to the custody of the District of Columbia through the juvenile
delinquency system.

PDS’s operating budget request reflects an increase of five percent, or $1,850,000, from PDS’s
FY 2012 enacted funding level of $37,241,000. PDS’s request will provide for inflationary
increases for its current staffing level and funding for five positions that have been unfunded
over the past two years. As explained below, PDS will use the funding to bring PDS’s Trial
Division closer to its FY 2009 staffing level, increasing the percentage of serious felony cases
handled by PDS, and to increase PDS’s staffing levels for its Juvenile Services Program to
represent currently underrepresented children. This request is consistent with PDS’s policy and
funding priorities and directly supports the Administration’s goal of improving indigent defense
systems and expanding access to legal services.

Policy and Funding Priorities
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PDS is a small, single program; the only local institutional public defender in the District of
Columbia; and the only local institutional public defender in the President’s Budget. PDS’s
priority is ensuring that all persons in the District of Columbia receive due process when
threatened with a loss of liberty. All PDS divisions and employees either support or provide
representation in furtherance of this mission.

In addition to making progress on deficit reduction and job creation, addressing the current
national crisis in indigent defense is a priority for the Administration. In part to address this
crisis, Attorney General Eric H. Holder, Jr. established the Access to Justice Initiative in March
2010," demonstrating the Administration’s commitment to improving the availability and quality
of indigent criminal defense across the country.® Attorney General Holder has stated that the
crisis in indigent defense is “not a passing issue for the Justice Department.” Instead,
“expanding access to legal services is, and will continue to be, a national priority.” The goal is
to make “our criminal defense system . . . a source of tremendous national pride.”® PDS is a
model defender service in which the nation can already take considerable pride.

But absent an increase in funding to cover inflationary costs and allow PDS to more fully staff its
Trial Division and to represent children who may otherwise forfeit their liberty, the
Administration risks moving backward on its goal of improving the criminal justice system. If
allowed to continue as a model public defender office, PDS will remain tangible evidence of the
Administration’s leadership in making “our criminal defense system . . . a source of tremendous
national pride.”’

PDS has reduced the size of its staff to manage operations for two years of flat budgets. To
address rent and salary increases that are not in PDS’s control, PDS has trimmed where it can.
During FY 2011, PDS brought its spending on supplies below its FY 2008 level, its spending on
accounting and payroll services below its FY 2008 level, its spending on transcripts below its FY
2009 level, and its spending on experts below its FY 2010 level. In addition, PDS has realigned
its workforce to fulfill critical posts while reducing its complement of employees to twenty
below its authorized FTE of 232 and 10 below its staffing level in FY 20009.

The costs to taxpayers of reducing the number of highly qualified professionals able to provide
representation to individuals facing civil commitments and extended prison sentences are hard to
calculate. But, as Attorney General Holder explains:

* “A key priority of the Access to Justice Initiative is working with national indigent-defense
advocacy groups and public defenders from across the country to address the crisis in the
provision of indigent legal defense.” www.justice.gov/atj/ex-initiative-work.html.

> The Initiative recognizes that “[i]n the criminal justice system, public defender offices are
underfunded and understaffed, often so severely that they cannot hope to provide their clients
with effective assistance.” Id.

® Attorney General Eric H. Holder, Jr., Wilmington, NC, June 19, 2010,
www. justice.gov/ag/speeches/2010/ag-speech-100619.html.

" d.
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“ ... problems in our criminal defense system aren’t just morally untenable. They’re
also economically unsustainable. Every taxpayer should be seriously concerned about the
systemic costs of inadequate defense for the poor. When the justice system fails to get it
right the first time, we all pay, often for years, for new filings, retrials, and appeals. Poor
systems of defense do not make economic sense.”

Two FY 2011 PDS cases illustrate this point. PDS was appointed to two separate homicide
cases. In each case, the government sought and secured an indictment for first degree murder
and related charges. But for the work of PDS, both of these cases would have proceeded to trial
with a high probability of conviction. Instead, after hundreds of hours of investigation, more
than 100 hours of attorney time on pretrial litigation and hours of expert services poring over cell
tower records and fingerprint evidence, PDS presented the evidence its lawyers, experts, and
investigators had uncovered to the prosecution. In each case, PDS convinced the prosecution
that it had charged and indicted the wrong person. Each case was dismissed within only weeks
before the trial was scheduled to start. The cost of avoiding these two wrongful convictions was
less than $50,000. The costs involved in two trials — two wrongful convictions with lengthy
sentences, appeals, other post-conviction proceedings and retrials — are unquantifiable.

As detailed below in the Accomplishments section, PDS plays a critical role in ensuring that all
persons in the District of Columbia facing a loss of liberty receive due process. Failure to
provide this fundamental right undermines the public’s confidence in the criminal justice system
and leads to wrongful convictions. While PDS’s budget is a fraction of the cost of the entire
criminal justice system in the District of Columbia, the high quality of PDS’s performance is
recognized by all the participants in the system. The District of Columbia Court of Appeals and
the Superior Court of the District of Columbia not only recognize this performance, they rely on
it in countless serious cases. Reducing PDS’s capacity to provide representation to those who
cannot afford counsel would diminish justice in the District of Columbia.

PDS’s Resource Request

Telecommunications System ($285,000)

The Public Defender Service for the District of Columbia requests $285,000 to purchase
components of a new integrated telephone and data network system — components that will
support PDS’s goals of maintaining PDS’s current level of telephone service and permitting
system growth in future years.

PDS needs to replace its current Nortel CS1000E telephone system. This system is technically
obsolete, unreliable, and expensive to maintain, and Nortel, which has been involved in
bankruptcy proceedings for the past three years, has an uncertain future. The optimal telephone
solution for PDS — a Voice over Internet Protocol (\VolP) telephone system and data network — is
a technically proven, cost effective communications system that can support telecommuters,

8 Attorney General Eric H. Holder, Jr., Department of Justice National Symposium on

Indigent Defense: Looking Back, Looking Forward, 2000 — 2010, February 18, 2010,
www.ojp.usdoj.gov/BJA/topics/Speeches/Eric%20Holder%20Remarks%201Indigent%20Defense
%20Summit%202.18.10%201.pdf.
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headquarters, and satellite or “virtual office” workers. The VolIP telephone system would
provide more stability and capacity than PDS’s existing telephone service; the new system would
incorporate features such as “single number reach” (calls from any one employee’s office
telephone number can ring on multiple telecommunication devices), integration of email and
voice mail, videoconferencing, and phone number portability (employee can login on any phone
and have work calls directed to that phone).

PDS has already laid the groundwork for getting a new telephone system. In FY 2010, PDS,
working with consultants, conducted an analysis of its telephone needs and identified the
system’s requirements. In addition, once PDS selected the integrated VVolP telephone system and
data network as the best option, in FY 2011, PDS purchased equipment that would be needed for
the supporting infrastructure.

PDS therefore requests $285,000 to pursue a provider-hosted VolP solution. In FY 2013, PDS
would obtain basic telephone service and do so in a manner that does not compromise PDS’s
efforts to put a more robust and efficient telephone system and data network in place that
includes the flexibility to add more nimble services. The $285,000 would allow PDS to acquire
the telephone service ($200,000), install the required cabling ($65,000), obtain the training to use
the new system (included in the service cost), and pay for the first year’s maintenance of the
system ($20,000).

Trial Division ($300,000)

PDS requests funding for three attorney positions to restore capacity in the Trial Division to
handle serious cases. PDS has reduced the staffing level of the Trial Division, primarily through
attrition, in order to meet other critical client and administrative needs. One of these critical
needs was assisting the District of Columbia Court of Appeals in its efforts to reduce the backlog
of appeals, which also allowed PDS to reduce the amount of time clients wait to have their
appeals resolved. PDS met this need by fully staffing the Appellate Division.® Fully staffing this
division and absorbing inflationary increases in fixed costs and salaries over the past two years
has meant that PDS has been unable to fully staff the Trial Division.® PDS’s inability to hire its
full complement of trial attorneys has adversely impacted its capacity to provide representation
in criminal trial matters, particularly in the most serious cases — the cases that PDS is best suited
(due to training, experience, and resources) to handle.

Since FY 2005, PDS has represented, on average, clients in 75 percent of the homicide cases in
the District of Columbia, in 56 percent of the “while armed” offenses that carry potential life
sentences and are to be tried within 100 days of the initial court appearance, and in 28 percent of

® This effort has helped PDS to reduce the number of appellate cases with outstanding briefing
orders by 65 percent over a two-year period. Continuing at its current staffing level, the
Appellate Division is on track to eliminate its backlog and bring down the waiting time for
resolution of appeals. The Appellate Division has made these strides without compromising the
quality of its representation.

1% In FY 2009, PDS’s appropriation was sufficient to fund 222 employees, but current funding
supports only 212. Seven of the ten fewer positions came from the Trial Division, reducing its
size by almost 15 percent.
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the serious juvenile cases. During FY 2011, PDS handled only 69 percent of the homicide cases,
only 48 percent of the “while armed” offenses, and only 23 percent of the serious juvenile cases.
Funding for three trial attorney positions will enable PDS to reverse the decline in coverage of
the most serious adult and juvenile cases in the District of Columbia courts, permitting a first-
year rebound to more than 30 percent of the serious delinquency offenses and more gradual
increases to 55 percent of the “while armed” cases and to 75 percent of the homicide cases.™

Juvenile Services Program ($200,000)

PDS requests funding for two attorney positions to allow the Community Defender Division’s
Juvenile Services Program (JSP) to provide representation to certain children in the District’s
juvenile justice system who are currently unrepresented or underrepresented and facing a loss of
liberty.

With a small staff, JSP provides legal representation to youth committed to the custody of the
District of Columbia through juvenile delinquency proceedings. With an office on the site of the
city’s secure commitment facility, New Beginnings, JSP represents the youth in their disciplinary
hearings, provides advocacy for youth on institutional issues, provides daily legal rights
orientation for newly committed youth, and serves as a local observer filing grievances on behalf
of children and reports relating to abuse by facility staff.

In June 2009, the District’s Department of Youth Rehabilitation Services (DYRS) eased the
requirements for revoking a youth’s community status and remanding a youth to a secure
facility. The process is analogous to adult parole revocation proceedings and involves a
“community status review hearing.” Just as adults have a right to counsel at parole revocation
proceedings, children have a similar right to counsel at community status review hearings.> The
practice standards promulgated by the Superior Court of the District of Columbia and adopted by
Administrative Order 04-13 for attorneys representing children charged with delinquency require
attorneys to advocate zealously on behalf of clients at all post-disposition reviews, including
these community status review hearings.*®

The hearings are held at DYRS’s two secure facilities — one of which is 30 miles outside of the
District — and the proceedings are presided over by a panel of DYRS employees. Typically, the
process is initiated when DYRS takes a committed child who is currently in the community into
custody based on allegations of problems with the child’s placement in the community. A
hearing is set to review the placement, and counsel is given notice. Usually, the lawyers receive
less than 48 hours notice of the hearing. For most lawyers with a regular Superior Court
caseload, these hearings will conflict with previously scheduled court proceedings.

1 At PDS, new, inexperienced trial attorneys generally are assigned to work in juvenile court
and then move to adult court. New, more experienced attorneys generally start in adult court.
Once in adult court, attorneys take on cases of increasing levels of seriousness based on the
attorneys’ individual capacity. More time would be required therefore to see the impact on
coverage of the most serious adult cases.

2 29 D.C.M.R. § 1210.5
3 D.C. Superior Court Administrative Order 04-13 at 24-25.
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For reasons of efficiency and effectiveness, PDS relies primarily on JSP attorneys present at the
facilities and almost immediately accessible to the children to handle the community status
review hearings for clients represented by PDS before their commitment; this approach avoids
delays or conflicts with court cases for the youths’ original PDS trial attorneys and allows PDS
to represent more children at these hearings. Current staffing levels however, permit PDS to
represent only about one quarter of the committed children at any one time (currently,
approximately 250 children, not all of whom are subject to community status review hearings).
For children with non-PDS trial counsel, no mechanism is in place to ensure the appearance of
those who are court-appointed attorneys, and fewer than 10 percent of non-PDS clients have
court-appointed counsel present at their hearings. PDS has tried to facilitate the process by
assisting DYRS in notifying counsel of the impending hearing but, just as for PDS lawyers, the
court conflicts are overwhelming. Where PDS has been able to reach assigned counsel, all have
requested that PDS undertake representation for the hearing. To implement this solution, PDS
needs funding for two additional lawyers.

In FY 2011, there were 245 community status review hearings. Dividing this caseload between
two lawyers creates a high but manageable caseload given advances in technology and access to
relevant information about the youth through both the Superior Court of the District of
Columbia’s and DYRS’s databases.

With offices already located at the institutions and its history of working in the juvenile detention
facilities, PDS is ably suited to provide this service to children who are currently unrepresented
or underrepresented in their community status review hearings. Furthermore, PDS can represent
the youth more efficiently than the panel attorneys with their competing court obligations.

PROGRAM DESCRIPTIONS
Legal Services

PDS and private attorneys, both appointed by the District of Columbia courts pursuant to the
Criminal Justice Act (CJA),* provide constitutionally mandated legal representation to indigent
people facing a loss of liberty in the District of Columbia. PDS handles a majority of the most
difficult, complex, time-consuming, and resource-intensive criminal cases, while private
attorneys (CJA lawyers) handle the majority of the less serious felony, misdemeanor, and
regulatory offenses. PDS is a model program applying a holistic approach to representation.
PDS uses both general litigation skills and specialty practices to provide complete, quality
representation in complex cases. While PDS is a single program, PDS divides its attorneys and
professionals into specific functions to promote overall representation in individual cases. PDS
staff attorneys are divided into seven practice groups: the Trial Division, the Appellate Division,
the Mental Health Division, the Special Litigation Division, the Parole Division, the Civil Legal
Services Division, and the Community Defender Division. On a day-to-day basis, the attorneys
in the various divisions provide advice and training to each other, and they often form small
teams to handle particularly complex cases.

Using this team approach, PDS undertook more than 15,000 legal matters in FY 2011. As
described below, these matters encompassed a wide range of legal representation, including in

1 D.C. Code §§ 11-2601 — 2608 (2001).
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homicide trials, special education proceedings, parole revocation hearings, disciplinary hearings
for detained children and adults, a class action suit on behalf of children in the custody of the
District of Columbia, involuntary civil commitment proceedings, and groundbreaking appellate
representation. The level of performance achieved by PDS staff in FY 2011 was a continuing
demonstration of what was reflected in the results from a survey of judges conducted in 2008
pursuant to PDS’s Strategic Plan. As was the case with the 2004 judicial survey, 100 percent of
those responding agreed that PDS staff “provide and promote quality legal representation to
indigent children and adults facing a loss of liberty.” In a slight improvement over the 2004
survey results, 100 percent of those responding agreed that PDS staff are “skillful in both oral
and written advocacy.”

Trial Division

Staff attorneys in the Trial Division zealously represent adults in criminal proceedings in the
District of Columbia Superior Court or provide zealous legal representation to children in
delinquency matters. Attorneys are assigned to specific levels of cases based on experience and
performance. As a result of intensive supervision and ongoing training, attorneys generally
transition over the course of several years from litigating juvenile delinquency matters to
litigating the most serious adult offenses. The most seasoned attorneys in the Trial Division
handle the most complex and resource-intensive adult cases. For example, senior PDS attorneys
routinely handle cases involving DNA evidence, expert testimony, multiple-count indictments,
and novel or complex legal matters. This group of highly trained litigators provides
representation in the majority of the most serious adult felony cases filed in the Superior Court
each year."

Less senior Trial Division staff attorneys handle the most difficult or resource-intensive
delinquency cases (cases involving children with serious mental illnesses or learning disabilities
or children facing serious charges) and handle some general felony cases and a limited number
of misdemeanor cases.*® Trial Division staff attorneys also provide representation in a wide
range of other legal matters through PDS’s Duty Day program and the Superior Court’s Drug
Court program.

Appellate Division

The attorneys in the Appellate Division are primarily responsible for handling the appellate
litigation generated in PDS cases, providing legal advice to CJA attorneys in appellate matters,
and responding to requests from the District of Columbia Court of Appeals for briefs in non-PDS
cases involving novel or complex legal issues. Another important function of the Appellate
Division is to provide a wide range of technical assistance and training to other PDS divisions.

> PDS was assigned to 69 percent of the Felony One cases and to 48 percent of the Accelerated
Felony Trial Calendar (AFTC) cases in FY 2011. Felony One cases include all homicides, and
AFTC cases include all “while armed” offenses that carry potential life sentences and are to be
tried within 100 days after the initial court appearance.

18 PDS provides representation in misdemeanor cases on a limited basis. PDS’s authorizing
statute permits PDS to represent “Persons charged with an offense punishable by imprisonment
for a term of 6 months, or more.” D.C. Code 8§ 2-1602(a)(1)(A) (1981). Sentences for most
misdemeanors in the District of Columbia are for lesser terms.
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The Appellate Division attorneys’ knowledge and experience allow them to assist in complex
cases without having to perform long hours of original research each time difficult legal issues
arise. The reliance on this division by the District of Columbia Court of Appeals is demonstrated
by the Court’s emphatic and repeated requests that PDS expand its staff of appellate specialists
to assist the Court in reducing its backlog while maintaining the division’s high level of quality.'’

Mental Health Division

Attorneys in the Mental Health Division (MHD), formerly located on the grounds of St.
Elizabeths Hospital®® in the District of Columbia, handle the majority of the involuntary civil
commitment cases that arise in the Superior Court.** PDS is initially appointed when a person is
detained in a mental hospital upon allegations that the person is a danger to himself or others as a
result of mental illness. MHD lawyers also represent persons in post-commitment proceedings,
including commitment reviews and outpatient revocation hearings; in involuntary commitment
proceedings of persons found incompetent to stand trial because of mental illness or mental
retardation; and in matters relating to persons found not guilty by reason of insanity in Superior
Court or in United States District Court cases. The lawyers in this division also provide
information to the District of Columbia Council on proposed mental health and mental
retardation legislation, conduct training sessions on the rights of persons with mental illness
involved in civil commitment actions, and provide legal assistance to CJA lawyers appointed by
the court to handle involuntary civil commitment cases.

7 In the last two years, the Appeals Division reduced the number of outstanding briefing orders
— orders from the D.C. Court of Appeals setting filing deadlines for appellate briefs — by 65
percent. In April 2010, the division had outstanding briefing orders in 135 cases. In December
2010, the division reduced that number to 108 cases. Approximately one year later, on
November 1, 2011, the division had outstanding briefing orders in only 59 cases. As of January
3, 2012, the division owed opening briefs in only 47 cases. This benefits PDS clients by
expediting the filing of their appellate briefs, and this progress assists the Court in achieving its
goal of reducing the amount of time litigants wait for decisions on their appellate matters.

¥ MHD began the process of moving in FY 2010, and the process continued into FY 2011 using
resources provided for this purpose in FY 2009. With the closure of the old St. Elizabeths
Hospital campus for redevelopment, PDS has, with the assistance of the Government Services
Administration, identified off-campus, commercial office space for MHD. While this option is
not as satisfactory as the original proposal to occupy space in the St. Elizabeths Hospital’s down-
sized facilities, which would have located the division close to clients, records, and treating
doctors, the lease of commercial space will place the division close to PDS headquarters. PDS
expects to begin occupying the space in FY 2012 and expects to obligate all the relocation
resources by the time authority to do so expires on September 30, 2012.

9 In FY 2011, PDS was appointed to 66 percent of the involuntary commitment cases filed in
the District of Columbia.
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Special Litigation Division

The Special Litigation Division (SLD) handles a wide variety of litigation that seeks to vindicate
the constitutional rights of PDS clients, to ensure equal justice to all in the D.C. courts, and to
change unfair systemic criminal justice practices. An example of such litigation is the Jerry M.
lawsuit brought on behalf of the children committed to the care of the District of Columbia
following delinquency proceedings challenging the quality of the care being provided. Another
example is litigation securing the exoneration of clients who were wrongfully convicted of
serious crimes. SLD attorneys also support PDS trial lawyers in the litigation of systemic
criminal justice issues, including eyewitness identification issues, forensic science issues, and
issues pertaining to the suppression of exculpatory information by the prosecution. SLD
attorneys have appeared before all the major courts in the District of Columbia — the D.C.
Superior Court and the D.C. Court of Appeals in the local system, and the U.S. District Court for
the District of Columbia, the U.S. Court of Appeals for the D.C. Circuit, and the U.S. Supreme
Court in the Federal system.

Parole Division

The Parole Division provides required representation to nearly all individuals facing parole
revocation before the U.S. Parole Commission pursuant to the D.C. Code.? In addition, this
division provides legal assistance to D.C. inmates housed throughout the country in Federal
Bureau of Prisons facilities who write letters requesting counseling regarding parole eligibility
matters and other related issues.

Civil Legal Services Division

The Civil Legal Services Division (CLS) provides services to address issues facing children in
the delinquency system that often hinder their successful reintegration into the community. CLS
has a team of special education attorneys expert in advocacy under the Federal Individuals with
Disabilities Education Improvement Act (IDEIA), which mandates special accommodations in
public schools for children who cannot be adequately educated in a traditional classroom setting
due to learning disabilities or other physical or intellectual challenges. In addition, CLS includes
attorneys who address other rehabilitative needs of these children and the needs of adult clients
by providing representation in civil matters arising out of their criminal charges — civil matters
such as those related to public benefits entitlement, housing, child support, and health care
services. CLS also provides expert consultation for attorneys with clients in the criminal justice
system \Z/\l/ho face immigration consequences as a result of their contact with the criminal justice
system.

2% In FY 2011, PDS handled more than 95 percent of parole and supervised release revocations.

21 Locally in the District of Columbia, the courts have recognized since 2000 that defense
attorneys have an obligation to advise their clients of possible immigration consequences of their
decisions concerning plea offers. See Goodall v. United States, 759 A.2d 1077, 1083 (D.C.
2000). In FY 2010, the U.S. Supreme Court in Padilla v. Kentucky, -- U.S.--, 130 S. Ct. 1473
(2010), applied for the first time the ineffective assistance of counsel standard in Strickland v.
Washington, 466 U. S. 668 (1984), to a lawyer’s failure to advise a client about a consequence of
a conviction where the consequence is not part of the sentence imposed by the court. PDS’s
model approach to criminal defense and its previously developed expertise in collateral
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Community Defender Division

The Community Defender Division provides services through three programs: 1) the Juvenile
Services Program represents children at institutional disciplinary hearings at the District’s youth
detention centers and works with community organizations to develop reentry programs that
address the special needs of children; 2) the Institutional Services Program serves as the PDS
liaison to individuals convicted of D.C. Code offenses and held in Federal Bureau of Prisons
facilities, to provide information to assist these individuals and monitor their conditions of
incarceration; and 3) the Community Reentry Program responds to the legal and social services
needs of newly released individuals, assisting them in making a successful transition back into
the community; the program gives special consideration to returning individuals who are not
served by the Court Services and Offender Supervision Agency.

Legal Support Services

Legal Support Services is composed of various professionals within PDS who work closely with
attorneys on individual cases: the Investigations Division, the Office of Rehabilitation and
Development (ORD), ?? and the Defender Services Office (DSO). Investigators ensure that each
case is carefully investigated prior to a client’s decision to accept a plea offer or proceed to
trial.Z ORD’s forensic social workers provide presentencing assistance to address mitigation
issues and to provide program alternatives for appropriate clients.?* Other legal support services
include a multi-lingual language specialist to facilitate communication with non-English
speaking clients, a librarian to manage PDS’s specialized collection and electronic access to
research, and two paralegals who work on cases and projects.?

Investigations Division

The Investigations Division supports all the legal divisions of PDS, in particular the Trial
Division, by providing thorough and professional investigative work, which includes locating

consequences of criminal convictions have made PDS staff much sought-after speakers, and PDS
materials on this subject have been widely distributed.

22 This division used to be known as the Offender Rehabilitation Division. The division was
renamed in November 2010 to better reflect its work while allowing it to retain the acronym
people have used to refer to the division for more than 40 years.

8 See e.g., Kimmelman v. Morrison, 477 U.S. 365 (1986) (failure to investigate and present
Fourth Amendment claim was constitutionally ineffective assistance of counsel).

* See Wiggins v. Smith, 539 U.S. 510 (2003) (decision of counsel not to expand their
investigation of petitioner’s life history for mitigating evidence beyond presentence investigation
report and department of social services records fell short of prevailing professional standards).

> As explained above, PDS operates as a single program, allowing it to shift resources between
specialties as needed. Currently, PDS has 12 forensic social workers, 26 investigators, two
paralegals, one translator, one forensic specialist, and one library technician who support the
lawyers in their casework. In addition, 12 administrative assistants support the 156 lawyers and
professional staff who provide direct client services.
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witnesses, conducting field interviews, taking written statements, serving subpoenas, collecting
police reports, copying court and administrative files, and preparing exhibits for trials and other
hearings. In addition to producing exceptional investigation in PDS cases, the staff conducts
initial and ongoing training to court-certified CJA investigators who provide investigation
services to the panel attorneys.

Office of Rehabilitation and Development

The Office of Rehabilitation and Development (ORD) is composed of experienced forensic
social workers who assist in recommending appropriate sentences to the Superior Court. The
ORD staff are skilled and experienced “mitigation specialists” who often directly address the
court at sentencing to provide the court with information about viable alternatives to
incarceration such as community-based, rehabilitative treatment. Because the ORD staff are
well-versed in all of the D.C. area rehabilitative programs (e.g., drug treatment, job training,
education programs, and parenting classes), the forensic social workers are frequently asked to
provide consultation for judges, CJA lawyers, and others in the criminal justice system. In
addition to their invaluable advocacy work, the staff of ORD prepare a comprehensive annual
Directory of Resources for Adults and a biennial Directory of Youth Resources that list a wide
range of services available to adults and children in the criminal justice system. These
directories, available on the PDS website,? are used by CSOSA, the Superior Court, and many
other agencies and organizations working with clients in the criminal justice system.

Defender Services Office

The Defender Services Office (DSO) supports the court appointment-of-counsel

system by determining the eligibility for court-appointed counsel of virtually every child and
adult arrested in the District of Columbia and coordinating the availability of CJA attorneys, law
school students, pro bono attorneys, and PDS attorneys for appointment to new cases on a daily
basis.?’ The DSO operates six days a week, including holidays. PDS attorneys work a similar
schedule to be available for client representation and other needs of the court system.

Administrative Support

PDS has a number of divisions that provide technical assistance to PDS staff. Though small,
these divisions support the overall effective functioning of PDS using both internal expertise and
outside contracts for short-term selective expertise. These divisions include Budget and Finance,
Human Resources, Information Technology, and Administrative Services.® In concert with
individual attorneys and the PDS executive staff, these divisions provide such services as:
procurement of expert services for individual cases, financial accountability,? strategies for

% ppS’s website can be found at www.pdsdc.org.

2" This office is currently staffed with 12 professionals who in FY 2011 conducted eligibility
interviews and assisted in the appointment process for more than 30,000 cases.

%8 These four divisions are currently staffed with 30 professionals.

% While a clean audit is an expectation and not an accomplishment for PDS’s Budget and
Finance Division, it is worthy of note that PDS continues to receive clean financial audits.
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developing PDS’s human capital and wellness, recruitment, development of an electronic case
management system, maintenance of PDS’s IT infrastructure, and copying and supply services.

Though PDS is made up of a number of divisions and legal practice groups, each group and each
employee’s work are valued for the manner in which they enhance direct client representation.
PDS’s single program approach allows PDS to manage and adjust its staffing to bring the ideal
mix of general skills and specialized expertise to each case according to the client’s needs.

PDS ACCOMPLISHMENTS

PDS continues to maintain its longstanding tradition of providing exceptional representation to
clients and helping to ensure that case outcomes are not driven by an individual’s ability to pay
for an attorney. Most recently, the exceptional quality of the advocacy of PDS’s staff was
recognized in several instances:

e An unprecedented 12 current and former PDS attorneys have been appointed by the
President or selected as judicial officers since the beginning of FY 2011.

0 One former PDS attorney became a judge on the U.S. District Court for the
District of Columbia — he is the second PDS alumnus ever to be appointed to the
Federal bench;*

o five PDS alumni and two PDS attorneys became D.C. Superior Court judges;**

two PDS attorneys became D.C. Court of Appeals judges;* and

0 one PDS alumnus and two PDS attorneys were hired as D.C. Superior Court
magistrate judges.*

@]

e Attorney General Eric H. Holder, Jr. described PDS as the best public defender office in
the country at a Harvard School of Public Health conference in May 2011.%*

e The Foundation for Criminal Justice, a nonprofit that supports the mission of the National
Association of Criminal Defense Lawyers, gave the Foundation’s first-ever Guardian of
Liberty Award to PDS.

e Supreme Court Justice Ruth Bader Ginsburg, writing for the majority, quoted PDS’s
amicus brief several times and cited to it additional times in a key Supreme Court case.®

30 The Honorable Robert L. Wilkins.

31 The Honorable Jennifer A. DiToro, the Honorable Todd Edelman, the Honorable Peter A.
Krauthamer (formerly PDS Deputy Director), the Honorable Milton Lee, the Honorable
Maribeth Raffinan, the Honorable Judith Smith, and the Honorable Yvonne Williams.

%2 The Honorable Corinne Beckwith (Appeals Division supervisor and former U.S. Supreme
Court law clerk) and the Honorable Katherine Easterly (Special Litigation Division attorney).

% Magistrate Judges Errol A. Arthur, Lloyd Nolan, and Elizabeth Mullin.

% www.hsph.harvard.edu/forum/childhood-and-youth-eric-holder.cfm, Segment 7, Programs
That Work, (May 2011).

% Bullcoming v. New Mexico, -- U.S. --, 131 S. Ct. 2705 (2011), ruling that the introduction of a
forensic laboratory report by someone other than the scientist who signed the testimonial
certification or performed or observed the test reported in the certification violated the
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e A Superior Court judge commented that a PDS alumna’s cross-examination of a
fingerprint examiner, which was based on a model cross prepared for her by PDS, was
the best cross-examination he had ever seen.

PDS’s skills have also been recognized over time

e Dby requests from defender offices around the country for assistance, pleadings, and other

materials developed by PDS’s specialty practice groups;

by the hundreds of applications PDS receives each year from talented individuals seeking
to become PDS staff attorneys and PDS law clerks and interns;

by a request from the U.S. Supreme Court for a PDS attorney to brief and argue one of its
matters;

by reliance of every court in the District of Columbia, including the U.S. Supreme Court,

on PDS amicus filings;

by awards received by both PDS and its staff from various bar and defense organizations;
and

by the consistently high ratings District of Columbia trial and appellate judges gave PDS

when surveyed about the quality of legal representation PDS provides.

Performance

In an environment that increasingly requires that PDS do more with less, PDS has been able to
demonstrate the qualities that have been repeatedly cited in recent years.*® PDS continues to
work to maintain — and improve upon — its hard-earned reputation for providing quality criminal
defense advocacy.

Performance Measures

PDS tracks certain performance measures to report on progress toward achieving PDS’s goals
and objectives. PDS’s annual measure of the percentage of clients visited within 48 hours of
appointment has steadily improved since the establishment of a baseline in FY 2006. PDS’s
actual performance and fiscal year targets are as follows:

Confrontation Clause of the U.S. Constitution. (Mr. Bullcoming’s trial attorney in New Mexico
was a former PDS attorney.)

% For example, the cover article of the September 2009 issue of Washington Lawyer, “Gideon:
Right to Counsel,” described PDS as the “gold standard” and as “one of the only offices in the
United States that consistently meets nationally recognized standards for indigent defense.” Bob
Kemper, Gideon: Right to Counsel?: Landmark Decision Falls Short of Promise, Washington
Lawyer, September 2009, at 26. Also, in 2010, the Southern Center for Human Rights declared
that PDS “has demonstrated what it means to champion the rights of the underserved.”
www.schr.org/action/resources/save_the_date schrs_14th_annual frederick_douglass_awards
dinner_in_washington_dc.
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Percentage of Cases in Which Attorney Consulted with Client Within 48 Hours

Target Actual
FY 2008 95% 89%
FY 2009 92% 91.2%
FY 2010 93% 92%
FY 2011 100% 95.4%
FY 2012 100% N/A

Since FY 2004, when PDS established a baseline for the pretrial restraint measure below, the
number of individuals represented by PDS who are charged with detainable offenses has
increased;®” many of those individuals are typically held in detention pending trial due to the
seriousness of the charged offense. Notwithstanding that increase, in FY 2011, PDS achieved a
reduction in some form of pretrial restraint in 53.8 percent of its cases. A reduction of

the client’s statutory exposure to pretrial restraint on liberty was 60.7 percent more likely to
occur within the first 21 days after the initial hearing as compared to a 49-percent chance of
reduction more than 21 days after the initial hearing. PDS’s actual performance and fiscal year
targets are as follows.

Percentage of Cases in Which Reduction in Pretrial Restraint Was Obtained*®

Target Actual

FY 2008 75% 66%

FY 2009 70% 64%

FY 2010 67% 59%
66.5% within first 21 days after initial
hearing

FY 2011 99% 53.8%
60.7% within first 21 days after initial
hearing

FY 2012 99% N/A

%" The D.C. Council lowered the standard prosecutors must meet to justify pretrial detention
without bond of those charged with certain offenses (lowering it from substantial probability to
probable cause — i.e., a “reasonable probability” but less than “more likely than not” — that the
person has committed the charged offense), making it easier for prosecutors to persuade the court
to order such detention.

% PDS revised its FY 2011 and FY 2012 performance measures targets for both measures to
reflect that PDS’s goal is to visit all clients within 48 hours of appointment and that virtually all
clients desire to be released. Achieving the first target is less subject to third-party influence, but
the combination of prosecutorial charging decisions and release arguments, detention laws, and
the disproportionate number of serious cases PDS handles makes the second target essentially
unattainable. PDS’s ultimate goal in the release context is to seek its clients’ objectives, even
when the likelihood of achieving them is small.

PDS FY 2013 Congressional Budget Justification Page 16



Case Management:

In FY 2009, PDS began a multi-year project to update its case management system, Atticus.
PDS formed an internal project management team, set goals and objectives, and engaged an
experienced outside consultant to conduct a thorough case management requirements
assessment. The consultant gathered data from every PDS division and made recommendations
regarding the system platform. The data set of requirements and the recommendation of an
operating platform were evaluated and refined by the project team and presented to senior
management for approval. A Request for Proposal was issued and the contract awarded in FY
2010. During FY 2011, PDS completed the design phase of the project on schedule. Also, PDS
completed the conversion of the software platform on which the system operates from a no-
longer-supported software product to the more current .Net platform. This platform change will
allow PDS to leverage the latest technologies to include new functions, such as document
management, that are currently found in similar case manag