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June 13, 2006 
 

United States v. __________: F-___-04  
 
Ms. __________________  
Assistant United States Attorney  
United States Attorney’s Office  
555 Fourth Street N.W.  
Washington, D.C. 20530  
 
Dear Ms. AUSA:  
 
I am writing to request the disclosure of all information to which I am entitled under 
Brady v. Maryland, 373 U.S. 83 (1963) in the above captioned case. The requested 
information includes all information material to guilt, punishment,1

 
and the credibility of 

government witnesses,2
 
including potential impeachment material for all government 

witnesses.3
 
Failure to disclose impeachment information is the same, under Brady, as the 

failure to disclose exculpatory information.4
 
This request includes impeachment material 

that may also fall under the Jencks Act.5
 

 
1 See Brady v. Maryland, 373 U.S. 83, 87(1963). 
2 See Giglio v. United States, 405 U.S. 150, 154 (1972) (“When the reliability of a given witness may well 
be determinative of guilt or innocence, nondisclosure of evidence affecting credibility falls within this 
rule.”) (citations and internal quotation marks omitted). 
3 See United States v. Bagley, 473 U.S. 667, 676 (1985) (“Impeachment evidence … as well as exculpatory 
evidence falls within the Brady rule.”). 
4 See Bagley, 473 U.S. at 676; Sykes v. United States, --A.2d.-- 2006 WL 564050, at *8 (D.C. March 9, 
2006) (“[T]he grand jury testimony of Mr. Parrott and Mr. Sellers should have been disclosed to the 
defense at an earlier point in time, whether it was considered to be potentially exculpatory information or 
favorable impeaching evidence.”). 
5 See Boone v. United States, 769 A.2d 811, 821 (D.C. 2001) (Although the coverage of Brady and the 
Jencks Act sometimes overlap, especially with respect to bias and impeachment material of potential 

 



 
 

 

 
The requested information includes all information that you or any part of the 
prosecution team “know or reasonably should know tends to negate the guilt of the 
accused or to mitigate the offense.”6  Under Brady and its progeny, this request extends 
to all information known by all law enforcement or other government agencies involved 
in this case, whether or not personally known to the individual prosecutor.7

  

 

I. TIMING OF BRADY DISCLOSURE  
 
As is recommended by the ABA Standards, I respectfully request the material be turned 
over as soon as you learn of it.8

 
The D.C. Court of Appeals has repeatedly emphasized 

the requirement of prompt pre-trial disclosure.9
 
Most recently in United States v. Sykes, 

the court overturned a murder conviction due to the government’s late disclosure of 
Brady material: 

We conclude that the government's late disclosure of Brady information, and the 
consequent inability of the government or the defense to locate two potential 
defense witnesses who had given grand jury testimony that was favorable and 
potentially exculpatory, impinged on Mr. Sykes' constitutional due process right 
to a fair opportunity to defend himself. Furthermore, on the record in this case, we 

                                                             
government witnesses, when this overlap occurs the Brady rule must control and compel pre-trial 
disclosure.) 
6 See D.C. Rules of Professional Conduct, Rule 3.8. Special Responsibilities of a Prosecutor (2000).  

The prosecutor in a criminal case shall not . . .(e) Intentionally fail to disclose to the defense, upon 
request and at a time when use by the defense is reasonably feasible, any evidence or information 
that the prosecutor knows or reasonably should know tends to negate the guilt of the accused or to 
mitigate the offense, or, in connection with sentencing, intentionally fail to disclose to the defense 
upon request any unprivileged mitigating information known to the prosecutor and not reasonably 
available to the defense, except when the prosecutor is relieved of this responsibility by a 
protective order of the tribunal.  

7 See Kyles v. Whitley, 514 U.S. 419, 437-38 (1995) (The duty of disclosure is not limited to evidence in 
the actual possession of the prosecutor. Rather, it extends to evidence in the possession of the entire 
prosecution team, which includes investigative and other government agencies.); see also Strickler v. 
Greene, 527 U.S. 263 275, n. 12 (1999) (Prosecutor has constructive knowledge of all favorable evidence 
known to those acting on the government’s behalf, even if no actual knowledge of materials, and even if 
materials are in the file of another jurisdiction’s prosecutor);United States v. Safavian, 233 F.R.D. 205, 207 
(D.D.C. 2006) (Prosecutor has a duty to search and disclose Brady evidence, within reason, in the 
possession of all Executive Branch agencies and departments, rather than solely the agencies “closely 
aligned” with the prosecution.)     
8 See ABA Standards for Criminal Justice, Prosecution Function, § 3-3.11(a) (c) (3d Ed. 1993) 
DISCLOSURE OF EVIDENCE BY THE PROSECUTOR (“A prosecutor should not intentionally fail to 
make timely disclosure to the defense, at the earliest feasible opportunity, of the existence of all evidence 
or information which tends to negate the guilt of the accused or mitigate the offense charged or which 
would tend to reduce the punishment of the accused. … A prosecutor should not intentionally avoid pursuit 
of evidence because he or she believes it will damage the prosecution's case or aid the accused”).  
9 Edelen v. United States, 627 A.2d 968, 970 (D.C. 1993) (“It is now well settled that the prosecution must 
disclose [Brady] material at such a time as to allow the defense to use the favorable material effectively in 
the preparation and presentation of its case, even if satisfaction of this criterion requires pre-trial 
disclosure.” (citations and internal quotation marks omitted). 

 



 
 

 

hold that there was a reasonable probability that the outcome would have been 
different had the defense been able to present at trial one or both of the witnesses 
whose grand jury testimony rebutted that of a key government witness. 

Sykes v. United States, --A.2d.-- 2006 WL 564050, at *1 (D.C. March 9, 2006).  In Sykes, 
the Prosecutor failed to disclose favorable grand jury testimony of two witnesses until 
two days prior to trial.  Once the information was revealed to the defense, the witnesses 
could no longer be located. The Court stated “the grand jury testimony of Mr. Parrott and 
Mr. Sellers should have been disclosed to the defense at an earlier point in time, whether 
it was considered to be potentially exculpatory information or favorable impeaching 
evidence.” Id. at *8.  The Court went on to state that the time for disclosure was as soon 
as the information was known to the prosecution because “[h]ad the government apprised 
the defense about the Parrott/Sellers' testimony shortly after their May 2, 1996, grand 
jury appearance, they would have had the opportunity to speak with both men long before 
the commencement of appellant's trial on April 9, 1997.” Id. 
 
The Sykes decision reaffirmed the Court’s earlier position in Ebron v. United States, 
where the Court emphasized:  

that prosecutors are expected to resolve all reasonable uncertainty about the 
potential materiality of exculpatory evidence in favor of prompt disclosure . . . 
When the government fails to make prompt disclosure, as required, the 
opportunity for use of the material by the defense may be impaired, and the 
administration of justice may be impeded by the necessity for a continuance to 
allow the defense to make use of the material or by the need for reversal of a 
conviction.  

838 A.2d 1140, 1156 n.13 (D.C. 2003) (internal quotations and citations omitted). “[A] 
prosecutor’s timely disclosure obligation with respect to Brady material cannot be 
overemphasized, and the practice of delayed production must be disapproved and 
discouraged . . . [D]elay may imperil a defendant’s right to a fair trial, and a 
conscientious prosecutor will not countenance it.” Curry v. United States, 658 A.2d 193, 
197-98 (D.C. 1995) (internal quotations and citations omitted). Pre-trial disclosure of 
statements that qualify as both Jencks material and Brady material should also be 
disclosed before trial to allow effective use in the preparation of the defense case.10   
 
Should you not comply with this request, and Brady material is delivered immediately 
before or during trial, I may be forced to seek sanctions and a continuance to evaluate the 
effect of these materials at trial. 
 
II. PRETRIAL DUTY TO DISCLOSE FAVORABLE EVIDENCE REGARDLESS 
OF MATERIALITY  
 
I hereby request disclosure of all evidence in the government’s possession that might 
reasonably be considered favorable to the defense, regardless of your determination of its 
materiality. In a pretrial posture, the government’s duty to disclose all favorable evidence 
must be complied with without regard to the government’s opinion of its materiality. 
                     
10 See Boone v. United States, 769 A.2d 811, 821 (D.C. 2001). 

 



 
 

 

Recently, Judge Friedman ruled in United States v. Safavian that a materiality  
 
requirement is simply inapplicable to pretrial disclosure.    11 As Judge Friedman 
explained, a materiality requirement is unsuitable to pretrial discovery: 

Because the definition of "materiality" discussed in Strickler and other appellate 
cases is a standard articulated in the post-conviction context for appellate review, 
it is not the appropriate one for prosecutors to apply during the pretrial discovery 
phase. The only question before (and even during) trial is whether the evidence at 
issue may be "favorable to the accused"; if so, it must be disclosed without regard 
to whether the failure to disclose it likely would affect the outcome of the 
upcoming trial.

 
233 F.R.D. at 16; See United States v. Sudikoff, 36 F.Supp.2d 1196, 1198 (C.D. Cal. 
1999); United States v. Carter, 313 F.Supp.2d 921, 925 (E.D. Wis. April 12, 2004) (“[I]n 
the pre-trial context, the court should require disclosure of favorable evidence under 
Brady and Giglio without attempting to analyze its ‘materiality’ at trial.”); see also 
Monroe v. Angelone, 323 F.3d 286, 301 (4th 

 
Cir. 2003) (although the apparent 

redundancy of Brady information that comes to light post-trial may avert a finding of a 
constitutional violation, it “does not excuse disclosure obligations” pre-trial). 
Although a lack of “materiality” may be a defense post-conviction to suppression of 
Brady information, a determination of materiality pre-trial is simply not appropriate. See 
Lewis v. United States, 408 A.2d 303, 306-07 (D.C. 1979) (although “the constitutional 
question commonly comes up retrospectively, the due process underpinning of Brady-
Agurs is a command for disclosure Before an accused has to defend himself”). As 
explained in Sudikoff,  

This [materiality] standard is only appropriate, and thus applicable, in the context 
of appellate review. Whether disclosure would have influenced the outcome of a 
trial can only be determined after the trial is completed and the total effect of all 
the inculpatory evidence can be weighted against the presumed effect of the 
undisclosed Brady material. … This analysis obviously cannot be applied by a 
trial court facing a pretrial discovery request.  

36 F.Supp.2d at 1198-99; see also Carter, 313 F.Supp.2d at 924 (“[T]he materiality 
prong presumes that the trial has already occurred and requires the court to determine 
whether the result could have been different had the evidence been disclosed. But a court 
deciding whether materiality should be disclosed prior to trial does not have the luxury of 
reviewing the trial record.”); Lewis, 408 A.2d at 307 (requiring pre-trial disclosure of 
impeachable convictions of government witnesses “because there can be no objective, ad 
hoc way to evaluate before trial whether an impeachable conviction of a particular 
                     
11 See United States v. Safavian, 233 F.R.D. 12,15 (D.D.C. 2005) (“The prosecutor cannot be permitted to 
look at the case pretrial through the end of the telescope an appellate court would use post-trial. Thus, the 
government must always produce any potentially exculpatory or otherwise favorable evidence without 
regard to how the withholding of such evidence might be viewed -- with the benefit of hindsight -- as 
affecting the outcome of the trial.”) 
 
 
 

 



 
 

 

government witness will be material to the outcome. No one has that gift of prophecy.”) 
Just as a trial court cannot determine materiality before trial, neither can the United States 
Attorney’s Office substitute its judgment of pretrial materiality. Accordingly, the United 
States Attorney’s Office must disclose all information “favorable to an accused,” Brady, 
373 U.S. at 87, including all evidence relating to guilt or punishment and which tends to 
help the defense by either bolstering the defense’s case or impeaching prosecution 
witnesses. See Giglio, 405 U.S. at 154-55; Sykes, --A.2d.-- 2006 WL 564050, at *8; 
Safavian, 233 F.R.D. at 15-16. 
 
III. SCOPE OF BRADY DISCLOSURE  
 

Our definition of Brady is the same as Judge Friedman’s definition as stated in Safavian: 
 “It is any information in the possession of the government -- broadly defined to 
include all Executive Branch agencies -- that relates to guilt or punishment and 
that tends to help the defense by either bolstering the defense case or impeaching 
potential prosecution witnesses. It covers both exculpatory and impeachment 
evidence. The government is obligated to disclose all evidence relating to guilt or 
punishment which might be reasonably considered favorable to the defendant's 
case, that is, all favorable evidence that is itself admissible or that is likely to lead 
to favorable evidence that would be admissible, or that could be used to impeach 
a prosecution witness. Where doubt exists as to the usefulness of the evidence to 
the defendant, the government must resolve all such doubts in favor of full 
disclosure.”   

Safavian 233 F.R.D. at 15-16.  However, if there is any ambiguity, the following are 
examples of evidence other courts have construed as Brady:    
 
INFORMATION REGARDING GOVERNMENT WITNESSES  
 

• Exculpatory and/or impeachment Grand Jury Testimony.  See Sykes v. 
United States, --A.2d.-- 2006 WL 564050 (D.C. 2006). 
 

 • Agreements/Deals with government witnesses. See, e.g., Giglio v. United 
States, 405 U.S. 150, 154 (1972) (failure to disclose promise of immunity in 
exchange for testimony violates Brady); United States v. Bagley, 473 U.S. 667, 
676, 682 (1985) (failure to disclose payment of $300 to two key government 
witnesses violates Brady); Singh v. Prunty, 142 F.3d 1157, 1161-63 (9th 

 
Cir. 

1998) (failure to disclose that star witness had a very favorable deal with 
government to avoid a very serious charge is Brady violation); United States v. 
Smith, 77 F.3d 511, 513-16 (D.C. Cir. 1996) (failure to disclose a deal in which 
state charges were dismissed as part of a federal plea is Brady violation); In Re 
Sealed Case No. 99-3096 (Brady Obligations), 185 F.3d 887, 891, 896 (D.C. Cir. 
1999) (remand to determine Brady information with instruction to district court to 
require the U.S. Attorney’s Office to review the records in the possession of the 
prosecution team for evidence indicating that a government informant who 
provided information leading to the defendant’s arrest had a deal with the 
prosecution, the D.C. Circuit observed that it is “irrelevant . . . that the requested 

 



 
 

 

records may have been in the possession of the Metropolitan Police Department, 
of the FBI or DEA, rather than the U.S. Attorney’s Office.”).  

  
 • Payments to witnesses: See, e.g., Mastracchio v. Vose, 274 F.3d 590, 602-03 

(1st Cir. 2001) (knowledge of Witness payments or favors made by the Witness 
Protection team is Brady); In re Sealed Case (Brady Obligations), 185 F.3d 887, 
894 (D.C. Cir. 1999) (failure to disclose a cooperation agreement that included 
payments to a witness is Brady information).  

 
 • Criminal history of informants: See, e.g., Crivens v. Roth, 172 F.3d 991, 996-

99 (7th 
 
Cir. 1999) (failure to disclose crimes committed by government witness is 

Brady even when government witness used aliases); Carriger v. Stewart, 132 
F.3d 463, 480-82 (9th Cir. 1997) (failure to obtain or disclose Department of 
Corrections file that would have showed lengthy criminal history, and history of 
lying to police and blaming others for his own crimes is Brady).  

  
 • Bias of government witnesses: See, e.g., Schledwitz v. United States, 169 F.3d 

1003, 1014-15 (6th Cir. 1999) (Brady obligation for government to reveal witness 
portrayed as neutral and disinterested expert actually had been investigating 
defendant for years); United States v. O’Connor, 64 F.3d 355, 359-60 (8th 

 
Cir. 

1995) (failure to disclose threats by one government witness against another and 
attempts by that same government witness to influence testimony of another 
government witness is Brady); Reutter v. Solem, 888 F.2d 578, 581-82 (8th Cir. 
1989) (failure to inform defense that key witness had applied for commutation 
and was scheduled to appear before parole board in a few days is a Brady 
violation).  

 
 • Personnel files, especially of testifying officers: See, e.g., United States v. 

Brooks, 966 F.2d 1500, 1503-04 (D.C. Cir. 1992) (if specific request is made, 
prosecutor must search personnel records of police officer/witnesses to fulfill 
Brady obligations); United States v. Muse, 708 F.2d 513, 516 (10th Cir. 1983) 
(recognizing that prosecutor must produce Brady material in personnel files of 
government agents even if they are in possession of another agency.).  

 
 • Presentence Reports of testifying witnesses: See, e.g., United States v. Strifler, 

851 F.2d 1197, 1202 (9th 
 
Cir. 1988) (information in probation file relevant to 

government witness credibility must be disclosed, and could not be deemed 
privileged by making it part of probation file); United States v. Carreon, 11 F.3d 
1225, 1238 (5th 

 
Cir. 1994) (prosecution should allow trial court to conduct in 

camera review of presentence reports of government witnesses to determine 
whether they contain Brady/Giglio material).  

 
 • Misconduct by government witnesses: See, e.g., United States v. Boyd, 55 

F.3d 239, 243-45 (7th 
 
Cir. 1995) (failure to disclose drug use and dealing by 

prosecution witness, and “continuous stream of unlawful favors” including phone 

 



  
 

privileges, presents, special visitors, provided by prosecution to witnesses is 
considered Brady material).  

 
  
 • Police perjury in motions hearings: See, e.g., United States v. Cuffie, 80 F.3d 

514, 517-19 (D.C. Cir. 1996) (failure to disclose perjury by police officer during 
motion to seal proceeding is considered material Brady evidence relevant to 
impeachment ).  

 
• Knowledge of police intimidation of witnesses: See, e.g., Guerra v. Johnson, 90 
F.3d 1075, 1078-80 (5th Cir. 1996) (failure to disclose police intimidation of key 
witnesses and information regarding suspect seen carrying murder weapon minutes 
after shooting is considered Brady).  

 
OTHER SUSPECT INFORMATION  

 • Contradictory eyewitness testimony: See, e.g., Clemmons v. Delo, 124 F.3d 944, 949-
52 (8th 

 
Cir. 1997) (failure to disclose internal government memo generated on day of 

prison killing which indicated that eyewitness saw someone else commit murder is 
Brady).  

  
 • Prior identifications of other suspects: See, e.g., White v. Helling, 194 F.3d 937, 944-

46 (8th Cir. 1999) (habeas relief granted in 27 year old robbery/murder case because of 
failure to disclose that government’s chief eyewitness had originally identified someone 
else and had identified defendant only after several meetings with police); Hudson v. 
Whitley, 979 F.2d 1058, 1065 (5th 

 
Cir. 1992) (remand on Brady grounds because of 

failure to disclose that the only eyewitness had originally identified third party, and that 
third party had originally been arrested).  

 
 • Prior statements that eyewitness could not identify anyone: See, e.g., Spicer v. 

Roxbury, 194 F.3d 547, 557-60 (4th 
 
Cir. 1999) (failure to disclose witness’ prior 

inconsistent statement that he did not see defendant is Brady); Lindsey v. King, 769 F.2d 
1034, 1041-43 (5th 

 
Cir. 1985) (failure to disclose initial statement of eyewitness that he 

could not make an ID because he never saw murderer’s face is Brady).  
  
 • Arrests/investigation of other suspects. See, e.g., Banks v. Reynolds, 54 F.3d 1508, 

1517, 1520 (10th 
 
Cir. 1995) (failure to reveal that another individual or individuals had 

been arrested for same crime was a Brady violation); Smith v. Secretary of New Mexico 
Department of Corrections, 50 F.3d 801, 829-835 (10th Cir. 1995) (failure to disclose 
information indicating that uncharged third party had committed the offense was a Brady 
violation); Miller v. Angliker, 848 F.2d 1312, 1321-23 (2d Cir. 1988) (failure to disclose 
information that would suggest another person committed offense is Brady); Bowen v. 
Maynard, 799 F.2d 593, 610-12 (10th 

 
Cir. 1986) (Brady violation where prosecution 

failed to disclose that police considered another man a suspect when the other man better 
fit the description of eyewitnesses; he was suspected by law enforcement in another state 
of being a hitman, and carried same weapon used in murders).  

 

 



  
 

INCONSISTENT STATEMENTS  
 

 • Contradictory or inconsistent statements: See, e.g., Brady v. Maryland, 373 U.S. 83, 
87 (1963) (failure to turn over statement by co-defendant that he had planned the  

 killing, and that co-defendant had performed actual killing is violation of due process); 
Kyles v. Whitley, 514 U.S. 419 (1995) (failure to disclose inconsistent eyewitness and 
informant statements, and list of license numbers compiled by police that did not show 
Kyles’ car in supermarket parking lot).  

  
 • Inconsistent notes: Prosecutor and law enforcement notes from interviews with 

government witness: See, e.g., United States v. Service Deli, Inc., 151 F.3d 938, 943-44 
(9th 

 
Cir. 1998) (Brady obligation to turn over original notes from witness interview that 

contained three key pieces of impeachment information that showed that story had 
changed, change may have been brought about by threats of imprisonment, and witness 
had claimed to have suffered a stroke); United States v. Pelullo, 105 F.3d 117, 122-23 (3d 
Cir. 1997) (failure to disclose rough notes of FBI and IRS agents corroborating 
defendant’s version of events and impeaching testimony of government agents).  

 
 • Statements of potential witnesses not called to testify: See, e.g., United States v. 

Frost, 125 F.3d 346, 383-84 (6th 
 
Cir. 1997) (Brady violation when government does not 

disclose statement of potentially exculpatory witness, but instead tells defense that that 
witness would provide inculpatory information if called to testify).  

 
 • Expert reports inconsistent with the government case or tends to support the 

defense case: See, e.g., Ex parte Mowbray, 943 S.W.2d 461, 466 (Tex. Crim. App. 1996) 
(Brady violation when State failed to disclose exculpatory expert report);; United States 
v. Fairman, 769 F.2d 386, 391 (7th Cir. 1985) (Brady violation when government failed 
to disclose ballistics worksheet that showed gun defendant was accused of firing was 
inoperable); State v. DelReal, 593 N.W. 2d 461, 464, 466 (Wis. App. 1999) (Brady 
violation when government failed to disclose fact that a swab for gunshot residue had 
taken place, which would have provided defendant the opportunity to have swabs tested 
and also would have allowed defendant to challenge reliability/credibility of police 
investigation and testimony).  

 
 • Mitigating evidence in aid of sentencing: See, e.g., Brady v. Maryland, 373 U.S. 83, 

87 (1963); ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, § 3-6.2 
(b) (3d Ed. 1993) Information Relevant to Sentencing (“The prosecutor should disclose 
to the defense and to the court at or prior to the sentencing all unprivileged mitigating 
information known to the prosecutor, except when the prosecutor is relieved of this 
responsibility by a protective order of the tribunal.”).  

 
Recognizing your heavy caseload, and the seriousness with which you take your prosecutorial 
responsibilities, I still must ask that you turn Brady material over as soon as you learn of it. Pre-
trial disclosure of Brady is consistent with the recommended legal, professional, and ethical duty 
of a prosecutor. I understand that this request places additional affirmative burdens on you to 
investigate and determine potential difficulties in the prosecution case. However, prompt 

 



  
 

disclosure of Brady material will facilitate a fair and efficient trial within the constitutional 
requirements of the Due Process Clause.  

  
This letter serves as my understanding of the obligations of United States Attorney’s Office 
under Brady. If your understanding of your Brady obligations diverges from the parameters of 
this letter, please let me know so that I can determine whether litigation of this issue is 
necessary. If I do not hear from you, I will assume that your understanding of your obligations 
under Brady conforms to the duties set forth in this letter. Consequently, if it is later revealed 
that Brady material was not timely disclosed, a court may draw the conclusion that the United 
States Attorney’s Office has acted in reckless disregard of its Brady obligations, if not 
demonstrated actual bad faith.  

 
Thank you for your time and attention to this matter.  

 
Sincerely,  
 
 
 
ATTORNEY  

  
 

 


